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Abstract 

For many educators engaged in teaching and/or research issues of copyright 

have yet to impact substantially on their work, and on the assumption that as 

long as they and their education institutions conform to copyright regulations 

the privatisation of intellectual property has little relevance. 

Nothing could be further from the truth, and it is as a consciousness raising 

pedagogical exercise that this paper aims to present a progress report on my 

research into the privatisation of intellectual property and its implications not 

only for knowledge workers and educators but also for the wider society. 

The paper provides a Marxian account of the historical dynamics operating 

within capitalism in which the public interest is being sacrificed by huge 

corporate interests intent on privatising intellectual property for money-

making purposes by locking it up behind a wall of property rights, costly 

licensing arrangements and threats of litigation and trade sanctions for 

infringements. 

However, there is growing opposition to this trend as scientific research suffers 

and the costs to the public escalate in an economy increasingly dependent on 

knowledge and information. 
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Introduction 

For most educators and education researchers, and indeed information and 
communication professionals and researchers in general, the privatisation of 
intellectual property is not an issue as long as they conform to the intellectual 
property policies on patents and copyright formulated by their respective 
institutions. On the wider social, economic and educational implications of 
intellectual property privatisation there has been very little critical analysis 
within the sphere of education. 

The following report is based on the first part of such an analysis and is 
intended in this instance as a awareness raising exercise of what without 
exaggeration is likely to be one of the most contentious issues of the 21st 
century because of public interest concerns. 

In the report I trace the evolution of the capitalist market economy, the 
rising economic importance of intellectual property which demonstrates a 
close correlation between the two, and finally, I set out the signposts marking 
the trend under pressure from monopoly corporations towards legal 
recognition that ownership of intellectual property is a private property right 
not a privilege. 

The account shows that as capitalism becomes established and expands the 
importance to the economy of knowledge and information escalates to an 
extent that a market is created which makes them a target for privatisation. 
If privatisation of intellectual property becomes a reality it opens the way for 
corporate interests to own and monopolise the generation, marketing, 
distribution,  warehousing, and access to information and knowledge, to 
profit from it in perpetuity through costly licensing arrangements enforced 
through threat of litigation and trade sanctions. 

There are several issues at stake if the trend towards intellectual property 
privatisation is not corrected: a conflict of interests between the public and 
private domains because privatisation effectively quarantines intellectual 
property from what are largely publicly funded and socially generated assets; 
and a conflict of interest within the business sector in which monopolisation 
serves to eliminate competition on which the economy depends. 

The ultimate consequence will mean the delimiting of access to knowledge 
and information and the free flow of ideas, as well as the stifling of creativity, 
all of which are necessary conditions not only for social but also capitalist 
economic development. 

Two quotations serve to highlight what is at stake.  
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Science is the last—and after labor the most important—social property 
to be turned into an adjunct of capital. 
The story of its conversion from the province of amateurs, ‘philosophers,’ 
tinkerers, and seekers after knowledge to its present highly organized 
and lavishly financed state is largely the story of its incorporation into 
the capitalist firm and subsidiary organizations (Braverman 1974, p. 
156). 

In ancient times if you wanted power, you burned the libraries and 
controlled the flow of information. 
Then God created the internet. And in theory, everyone could read 
everything… 
It didn’t last. Now, a couple of decades later, knowledge that was 
available to the public and scholars for free, is a hot commodity. It’s 
being…’monetised’. That means ways are being found to make money out 
of it. 
Worse, access to it is being bought up by half a dozen big online 
publishers who are locking away information research, journals, archives 
and libraries (Correy 2001). 

Some clarifications 

Before proceeding it might be useful to clarify some terms. From an 
epistemological perspective data, information and knowledge are three 
aspects of intellectual property. Data can be conceived as the raw materials, 
so to speak, on the basis of which we seek to grasp the nature of the world in 
which we live and of which we are an integral part. Information can be seen 
as representing the systematic compilation of data, established facts, new 
knowledge and the existing common stock of knowledge. 

Knowledge, on the other hand, can be conceived as both a process and a 
product of intellectual labour. The process of knowing entails two dialectically 
linked constituent parts, the process of conceptualisation and process of 
critical reflection in which the resulting concepts are validated as roughly 
corresponding to the reality they are meant or express. This rendition of the 
notion of knowledge allows for a distinction to be made between an idea and 
its form of expression which has been an important principle in the 
formulation of copyright protection law. 

Now collectively referred to as intellectual property each of these aspects is 
expressed in various forms of intellectual work, for example, research data, 
lists, catalogues and notations, inventions, technology and techniques, 
scientific treatises, designs and literary and artistic works.   

From a legal perspective intellectual property, according to Drahos (1998, pp. 
1-2), is a generic term which has acquired general usage in the 20th century 
and refers to a group of legal regimes each of which confers ownership rights 
on particular expressions or forms of intellectual work, for example, 
copyright, patents, designs, trade marks and protection against unfair 
competition. However, the scope of the term intellectual property has 
continued to expanded to include the results of developments in electronic, 
information and communication technologies such as computer software and 
micro-organisms. 



   

 4 

From a Marxian standpoint the fairly recent appearance of intellectual 
property as a universal term covering knowledge and information in its 
various manifestations, in technology, and literary and artistic works for 
example, signifies it has acquired a commodity exchange value as well as a 
use value which is determined by the amount of intellectual labour expended 
particularly on the generation of knowledge.  

 

The Evolution the Capitalist Market Economy 

Driven by the imperative to accumulate and expand capital capitalism is 
noted for its extraordinary dynamism and expansionary tendencies which 
within the space of a few hundred years has led not only to its global extent 
but also to its penetration into nearly every aspect of social life. 

David Harvey summarises the nature of the capitalist economic system: 

Capitalism is highly dynamic and inevitably expansionary. Powered by 
the engine of accumulation for accumulation’s sake and fuelled by the 
exploitation of labour power, it constitutes a permanently revolutionary 
force which perpetually reshapes the world we live in (Harvey 1982, p. 
156). 

The rise and evolution of capitalism can be traced through three fairly 
distinctive phases and an emerging fourth phase: its genesis in  the 
disintegration of feudalism from the 11th century, a mercantile transitionary 
phase from the 15th century; and industrial-based phase 1750-1850 which for 
Marx marked the advent of a fully fledged capitalist mode of production; a 
monopoly phase 1850 onwards characterized by the appearance of monopoly 
corporations, and an emerging information-based phase from the 1970s. 

The genesis of capitalism 

According to a Marxian materialist conception of history capitalism has its 
genesis in the disintegration of feudalism as a consequence of at least two 
factors: development in technology and agricultural techniques, and the 
expansion of trade from the 11th century within Europe and with the East. 
Prior to these developments the main source of subsistence and wealth 
creation had centred on the land, under a feudal system marked by an 
aggregation of self-sufficient landed estates regulated by a bond of mutual 
obligation between lord and peasant serfs. The appearance of an economic 
system based substantially on commodity production and exchange therefore 
represented a major historic break from traditional modes of production. The 
opening for such a system occurred in the towns particularly those which 
were located at the crossroads of Europe’s major trading routes.  

Under feudalism the towns, are market places and centres of manufacture, 
occupied a position outside the system of landed estates which meant that 
economically the inhabitants had no direct access to landed property, then 



   

 5 

the dominant means of production, and were therefore dependent for income 
on commerce and manufacture and on the vagaries and uncertainties of 
trade. 

These circumstance accounted not only for the necessity to secure a charter 
from their overlords—without a charter guaranteeing protection it was 
impossible for people in the Middle Ages to conduct their affairs—they also 
accounted for the knd of privileges they were granted. These included 
freedom and autonomy to conduct their affairs so that they could take 
advantage of and exploit any commercial opportunity as and when it arose 
without reference to feudal obligations; the right to protect their interests; 
and the right to the private ownership of their profits derived from 
commercial transactions. 

Determined by the conditions of a market-based urban economy these 
privileges were to become enshrined in law as rights as the capitalist market 
economy supplanted the land-based economy of feudalism and a powerful 
merchant class sought to consolidate their economic and political interests. 

Mercantile Capitalism 

Mercantile capitalism is identified by the economy increasingly becoming 
dependent on and dominated by market exchange, but not yet fully 
integrated into commodity production.  

As trade expanded towns like Venice, Genoa and Antwerp strategically on the 
major trading routes became so wealthy, and therefore economically and 
politically powerful, that they were able to extend their charter privileges to 
become recognised as city-states with a high degree of independence from 
their feudal overlords. 

The accumulation and concentration of wealth in these city-states had at 
least two major effects for the development of capitalism. It gave birth to a 
class of merchants engaged full time in trade, commerce and finance. As their 
wealth began to pile up in their treasuries leading merchants began to turn 
their attention to ways in which they could maintain and even expand the 
value of their hoard by investing it in ventures that would yield a profit. 
These ventures included financing further overseas trade; opening up new 
markets not only in the ‘old’ but also in the ‘new’ world; offering credit to 
indebted members of Europe’s nobility at a price; or engaging in commodity 
production.  

Investing in commodity production and exchange offered a way of 
continuously generating capital which was not open to a mercantile based 
economy confined to trading commodities for consumption only. Consumption 
meant that commodities had a one-off market use value which of course 
became exhausted once the commodities were consumed. Setting up 
manufacturing specifically for commodity production and exchange offered a 
way of maintaining commodity value. The integration of production and 
exchange which this entailed set in motion the development of a fully fledged 
capitalist mode of production. 
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However, before this could occur certain conditions had to be met. The first 
concerned a concentration of capital sufficient to finance commodity 
production ventures. One of the most lucrative means of amassing such a 
concentration proved to be usury, that is, extending credit at interest 
particularly to those members of the nobility who had become indebted as a 
result of their extravagance in purchasing the exotic and luxury goods on 
offer. As a means of trading out of debt and also capitalising on their landed 
estates many among the more market savvy members of Britain’s nobility for 
instance sought to avail themselves of the high price of wool at the time by 
privatising and restructuring their estates as sheep runs. 

Justified on the grounds of bourgeois private property rights the conversion 
represented the alienation and commodification of land, and for the 
peasantry who were driven off the estates the conversion constituted their 
dispossession and the alienation of their means of production. Thus rendered 
propertyless they had no recourse in order to survive but to sell the only 
marketable asset they possessed, their labour power. 

At this point in our account we arrive at the historic ‘moment’ when the 
factors which were to set mercantile capitalism on its evolutionary path 
towards industrialisation converge on the market: capital, wage labour and 
the means of production, in which capital is invested in labour power and the 
means of production in order to produce surplus commodity value for 
conversion into capital through commodity production and exchange (Marx 
1954, pp. 668-670).  

The change in the aims and conditions of production which witnessed the 
integration of the market as a factor in the flow of production, distribution 
and consumption marks the onset of industrial capitalism. 

Industrial Capitalism 1750 – 1850 

The appearance of industrial capitalism heralds the onset of capitalism 
proper. It is characterised by the reconstitution of the labour process and 
organisation around mechanisation which was intended as a means of saving 
labour costs, extending control over production, and raising productivity with 
a view to increasing the production of surplus value and therefore profits. 

The new production regime allowed capitalist owners to gain almost total 
control over the workplace and its operations, and to create a division of 
labour in which intellectual labour fell to a cohort of full time specialist 
scientists, engineers and technicians engaged in research and development 
(Braverman 1974). 

As a result of these efficiency and restructuring initiatives a new capital 
intensive industrial regime took shape from 1750 which by the 1850s saw a 
massive expansion in  industrial capacity and output, the concentration of 
huge capital surpluses in the hands of fewer corporate enterprises. 

The same period saw extensive developments in infrastructure, in transport, 
communications, education  and scientific research, and in services; an 
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expansion in colonisation among European industrialising nations in the grab 
for markets as well as for raw materials; and the development of a close 
relationship between a burgeoning corporate sector and government agencies 
as exemplified in the US (Noble 1977, Raduntz 2004). 

Monopoly Capitalism 1880 onwards 

The appearance of monopoly corporations as the outcome of the massive 
expansion in the industrial sector of the economy can identify the period from 
about the 1880s as monopoly capitalism. A feature of the period is the 
number of company mergers and acquisitions which took place as a means of 
eliminating competition and overcoming a crisis in  profitability. 

In order to maintain their competitive edge and increase their market 
share enterprises must invest their surplus capital and introduce new 
technology to increase their productivity. They must carve out and maintain 
for themselves a share of the market above the average. 

The method generally adopted is to introduce technology engineered to 
raise productivity. And it does for a time. In order to remain in business, 
however, competitors must also introduce the same technology which 
eventually becomes generalised through an industry. When it does 
competitive advantages are lost and profits begin to fall. The necessity for 
enterprises constantly to introduce technological innovations in order to stay 
ahead of competitors puts a premium on their ability to have access to 
scientific and technological knowledge. 

The phase of monopoly capitalism begins to see a shift from physical 
towards mental labour as the source of capital accumulation. The 
imperatives of the market place which stimulates changes in the labour 
process and the expansion of productive capacity also activates changes in 
organisational and corporate structures. Furthermore, the threat to market 
share and profitability motivates corporations to eliminate competitors by 
means of mergers and acquisition. 

Crises in profitability brought about by overproduction sets up a cycle of 
technological innovation, organisational restructuring, and mergers and 
takeovers. 

The 1970s crisis marked the end of industrially-based capitalism if not 
monopoly capitalism.  

The Information Age 1970 – 

There were two factors in the 1970s crisis which indicated that the industrial 
era of capitalism was drawing to a close. With the generalisation of 
automation throughout the industrial sector not only had productivity gains 
all but evaporated (Noble 2002, p. 26ff), machine and labour process 
technology had also reached its fullest productivity raising extent. At the 
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same time international competition had intensified resulting in 
overproduction. The crisis galvanised corporations into action to restore 
profitability. Besides exerting pressure for workplace reform and for 
governments to cut public expenditure including education not related to 
capital accumulation, corporation executives sought new fields of investment 
particularly in the emerging knowledge-based industries associated with 
telecommunications, computers, biotechnology and electronics (Yates 2000). 

The 1990s saw further consolidation towards the formation of the 
information age. Developments in information and communication 
technology, the realisation of the possibilities of the internet, and the 
introduction of digitalisation turned the spotlight on information and its 
possibility as a driving force of capital growth.  

The Rising Economic Importance of Intellectual Property 

Traditionally, across all modes of production there has been a close 
relationship between head and hand, that is between mental and physical 
labour, as individual members collaborate socially to produce the subsistence 
and social needs of the society or community as a whole. It is a relationship, 
as Marx observed (1954, p. 174), which makes us exclusively human, and the 
collaborative nature of the production process makes the knowledge, wisdom 
and information that is generated part of the common heritage of the people. 

The alienation of intellectual property from its social context and its 
conversion into the capitalist market form of private property constitutes a 
major break with tradition because it affords its individual owners exclusive 
use of an essentially social product for private capital wealth creation. For 
many critics like Bollier (2002) the privatisation trend is equated with the 
enclosures of the common lands from the Middle Ages which kick started, so 
to speak, the capitalist market dominated economy. 

In matters of trade and commerce information carried by traders has 
always played a key role in the form of news, but in the wake of the 
expansion of trade from the 11th century itinerant scholars, artisans and 
artists also joined the traders as they fanned out across Europe bringing with 
them new ideas, knowledge and expertise. The traffic in commodities was 
therefore matched by the traffic of a cosmopolitan population who through 
word of mouth acted as conduits in the exchange and dissemination of ideas, 
knowledge and information. This meant that the diffusion of information was 
a slow process. The invention of the printing press constitutes a watershed 
moment not only in overcoming this barrier but also in establishing 
capitalism on a commercial footing.1 

                                                        

1  The invention of the printing press provides a prime example of the conditions required for technological 

innovation to flourish, of the close relationship between head and hand in responding to a need, and 

theimportance of and access to the existing reservoir of knowledge. Using a degree of imagination the 

inventors of the printing press  brought together existing textile printing techniques and wine press 

technology. Its simplicity meant that anyone with a modicum of technological know-how could set up a 
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The advent of the printing press gave rise to what became a burgeoning 
publishing industry which greatly  facilitated the diffusion of knowledge, 
information and literary works. It also initiated a line of development which 
made possible systems of education, the systematic repository of information, 
technologies associated with mechanisation, information and communication, 
the institution of the media, and so on. At every step of this development 
there has been a close correlation between intellectual property and the 
expansion of the capitalist economic system.  

By way of illustrating the increasing integration of intellectual property as 
a key factor in commodity production and exchange we can take the following 
examples. In the sphere of commerce and trade2 demand for commodities was 
matched by demand for news and information. For merchants information 
was as important as the trade in commodities. News began with exchanges of 
private letters within the merchant houses and their outposts. The 
continuing expansion of trade, however, eventually led to the institution of a 
regular postal service, it also gave rise to a press industry, employing full 
time professional press agents, journalists and correspondents, based on the 
publication of newsletters, newspapers and journals. In time these 
publications contained commercially related news, information emanating 
from government instrumentalities, and news of general interest. 

The press and the media in general are so important not only in the 
exchange of information but also in shaping social attitudes and ideas that 
they are perennially at the centre of contention between the public’s need to 
be informed and the private sector’s need to control the content and flow of 
information in its own interests. 

In the sphere of production, as Mohyr (2002) demonstrates, the 
technological advances in the industrial sector of the economy associated 
with the industrial and scientific-technical revolutions were underpinned by 
a pre-existing and continuously expanding stock of technical knowledge. 
Arising out of the 17th century scientific revolution and the 18th 
Enlightenment movement this stock of knowledge had been greatly enlarged 
through the formal and informal exchange and communication of scientific 
ideas which culminated in what Mohyr calls the industrial Enlightenment. 
These exchanges had taken place within the context of a public domain, 
characteristically bourgeois in its structure.  

Traditionally, the public domain constituted that space not only in which 
markets were conducted,  but also where the populace attended public 
spectacles, ceremonials, festivals and rituals. The function of these public 
displays was to confirm and reinforce the existing social order backed by the 
belief that it reflected a cosmic order in which everyone had a preordained 
place and identity. Its character was marked by intense social interactions 

                                                                                                                                                        

press in a backroom, and many merchants and artisans did. However, if everyone possessed a printing 

press little money would be made out of it, so pressure mounted to monopolise and control the printing 

trade and its companion publishing enterprise.  

2 The following account is based on the work of both Habermas (1992) and Mohyr (2002). 
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among people who regarded themselves not as private individuals but as 
participating in a larger than life panoramic drama. 

With the ascendancy of the bourgeoisie accompanied by its democratic 
ideals and its ideology of individualism the ‘public’ became an aggregate of 
private individuals who congregated in public places to meet and exchange 
ideas in which ‘public’ opinion was meant to be formed.  

It was in this spirit and influenced by Enlightenment and liberal ideas, 
that the public domain became the site, as represented in the 17th and 18th 
century ale and coffee houses, salons, and academies, where Europe’s 
progressive thinkers3 congregated to exchange news and views and to share 
ideas and disseminate them through lectures, periodicals and books. The 
effectiveness of these social interactions not only in enlarging the stock of 
public knowledge but also in promoting the industrial development of 
capitalism was to be amply demonstrated in the industrial and scientific-
technical revolutions in the following decades. Such a free spirited ‘public’, 
though it did not for the most part include members of the labouring classes, 
formed the basis of the ideals underlying the principles of liberal democracy 
so beloved by the ruling elites of economically advanced Western capitalist 
societies.4 

The one social institution which has endeavoured to retain this ‘public’ 
tradition in the name of scholarship, freedom of inquiry, free exchange of 
ideas and open access to and diffusion of knowledge is the university. 
However, with the onset of the information age the culture is under pressure 
as the potential market value of universities as the powerhouses in the 
generation of knowledge rises and attempts are made to restructure them 
along factory production lines.  

The trend towards the privatisation of universities and of intellectual 
property exemplify capitalism’s inherent contradiction, namely, that while 
privatisation is presented as inevitable and justified on the grounds of free 
enterprise in pursuit of capital accumulation and economic growth, it 
constitutes a monopoly which is likely to restrict and stifle rather than 
promote the creativity, ingenuity, free association and the exchange of ideas 
which as demonstrated in the public domain of the 17th and  18th centuries 
are the conditions on which technological innovation and capital growth 
depends. 

 

This historical sketch is perhaps sufficient to show that from the 15th century 
there occurred an unprecedented upsurge in the demand for and the 

                                                        

3  These were composed of a cross section Europe’s intelligentsia, literati, captains of industry and 

commerce, aristocrats, engineering and medical practitioners, and interested amateurs. 

4  It is one of those paradoxes that these ideals have little chance of being fully realised in practice because 

without the economic independence of people throughout the population to match political freedom there 

can be no real and effective democracy,  
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exchange of knowledge, information and literary works which generated and 
in turn was generated by the demands of an evolving capitalist market 
economy. The demand created a highly profitable market not only for 
intellectual labour, technical skills, expertise and ingenuity, but also for the 
products of this labour, the scientific knowledge, technology and inventions, 
as well as artistic and literary works and designs. However, in the ownership 
and the monopolisation of intellectual property lay the key to a highly 
lucrative return on investment but at the cost of subjugating intellectual 
labour to the delimiting imperatives of capital accumulation and expansion. 
Nevertheless, there is mounting pressure to have intellectual property 
protected as a private property right as information becomes the driving force 
underlying the contemporary capitalist economy. 

Signposts towards the privatisation of Intellectual Property 

Setting out the signposts marking the trend towards the privatisation of 
intellectual property since the 15th century shows a progression in the 
political and legal arenas to have the rights of proprietary ownership of 
intellectual property considered as a private property right rather than a 
privilege and even beyond a private property right to an inalienable human 
right. The progression correlates closely with the evolution of capitalism and 
the trend towards the dominance of private interests, mainly as represented 
by corporations, over those of the public. 

As we have seen, capital accumulation and expansion through the exchange 
of commodities is dependent on the recognition and enforcement of the legal 
protection of the rights of individuals to own the property they bring to the 
market. 

In the mercantile era private property rights capitalist-style had yet to be 
recognised as a universal right under the law. The only way of protecting 
what was considered to be the privilege of ownership was by charter in the 
form of patents and copyright which granted the recipient monopoly of 
ownership for the duration of the charter. 

For the rising mercantile economy charters presented two problems: on the 
one hand the assignment of charters was arbitrarily granted at the discretion 
of the reigning sovereign, a practice which did not guarantee the certainty in 
the protection of their private property merchants required in the conduct of 
trade and commerce. On the other hand, assigning charter privileges 
amounted to granting a monopoly which overtime had become subject to 
abuse, a state of affairs which tended to discourage entrepreneurial activity 
and therefore jeopardising economic growth. Both these problems were to 
shape the development of the legal statues concerning patent and copyright 
protection from the 15th century onwards. 

Venice, the foremost of Europe’s city-states, is credited with the notion of 
extending charter privileges and protection to its artisans and booksellers in 
the form of letters patent and copyright respectively, a notion that these 
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artisans and booksellers took with them as they began to disperse throughout 
Europe in response to the demand for their services and commodities.5 

Patents and copyright protection amounted to a monopoly against 
competitors and against those who would copy an original work for economic 
gain without authorisation. However, the duration of protection was set for a 
specified time in recognition not only of the public interest, but also of the 
danger that withholding new knowledge and skills would be detrimental to 
economic progress. 

It was for this latter reason and to encourage foreign artisans from the 
continent with the latest knowledge and expertise to come to England, that 
King Henry VI granted what is recorded as the earliest English patent to 
Flemish born John of Utynam in 1449. The patent gave John the privilege of 
enjoying a 20-year monopoly for a method previously unknown in England of 
making stained glass (UK Patent Office). 

The motivation for granting copyright in England, however, was perhaps 
more political than economic. By extending copyright privileges to London’s 
guild of printers and booksellers, known as the Stationers’ company, the 
Church and the Crown sought to protect their authority and traditional 
prerogatives (Geller 2000, p. 215). Copyright unlike a patent granted the 
assignee the right to copy only, not the right to own the substantive content 
of a work. Under the terms of their copyright privileges the Stationers’ 
acquired not only monopoly control of all printing and bookselling in England, 
but also responsibilities for censoring and licensing books on behalf of Church 
and State, and for depositing a copy of each licensed book at the Oxford 
Bodleian Library, a forerunner of today’s national library repositories. At this 
stage in matters of copyright the rewards and rights  remained wit the 
printers and booksellers not individual authors. 

By the 17th century the arbitrary system of dispensing privileges and 
patronage and the abuse of the monopoly powers granted to merchants and 
manufacturers caused such a public furore that the British Crown in the 
Statue of Monopolies of 1623 was forced to revoked all monopolies except for 
patents, and in 1710 to enact the first copyright law, the Statue of Queen 
Anne. These statues represented a major shift in which the rule of law was to 
prevail over patronage and privilege in the granting of patents and copyright. 
The Statute of Anne became the benchmark for future copyright revisions 
and its principles were embedded in the US Constitution and subsequent US 
copyright Acts. Copyright at this time was still regarded as a privilege not a 
private property right. 

The statute of Anne, however, was enacted on the eve of the industrial 
revolution which was fuelled by the growth in scientific and technical 
knowledge and the resulting productivity gains and economic growth. The 
scale of the expansion during and following the industrial revolution served 
to highlight the key role played by intellectual property in capitalism’s 

                                                        

5 Venice became the first major European publishing centre printing more than 8 million books between 

1550 and 1600. Geller, 2000, p. 217; Perelman 2002, p. 13. These figures provide some idea of the 

enormous impact, economically and socially, of the printing press in this early period. 
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evolution which, together with the demand for literary works from an 
increasingly literate public, inevitably created a market in intellectual 
property. 

In response to these developments pressure began to mount to have patent 
and copyright law recognise that far from a privilege private ownership of 
intellectual property and the monopoly it afforded was a right. 

The argument for the privatisation of the intellectual property as a property 
right ran something along the lines that there was no reason why the 
principles giving landholders perpetual rights to sell their land and all its 
uses could not apply for instance to works of literature (Vaidhyanathan 
(2001, pp. 21-22, 41-42).6 The shift in emphasis would open the way for 
entrepreneurs not only to own intellectual property almost in perpetuity and 
so enable them to lease out knowledge and information at a price the market 
would bear, but also to engage in what promised to be an extremely lucrative 
commercial proposition, to appropriate and trade intellectual property assets. 
The most powerful and famous agitators in the US for this course of action 
were inventor, Thomas Edison, and author, Mark Twain, who headed large 
corporations in their own right, centred on their inventions and literary work 
respectively (Vaidhyanathan 2001, p. 35ff).7 As Perelman (2002, p. 5) 
observes, today the bulk of intellectual property is held by a handful of 
corporations, universities and wealthy individuals not struggling authors and 
inventors. 

The powerful monopoly corporations, which emerged in the latter half of the 
19th century, were not only a consequence of the escalating importance of 
intellectual property as a company’s most valuable asset in its portfolio. They 
were also a force in shaping patent and copyright laws that would serve their 
own interests. Without such protection it was difficult for a company to 
continue in business because of the ever present danger of infringing the 
rights of patent and copyright holders. 

In the fiercely competitive world of the late 19th century corporate raiders 
could appropriate a company’s intellectual property assets and at the same 
time eliminate the competition they represented by means of a merger or 
acquisition. In this way intellectual property could be used as a weapon in the 
struggle for market share (Perelman 2002, pp. 22-23). 

In the US anti-trust legislation was designed to curb the collusive and 
monopolistic behaviours among corporations in the merger and takeover 
frenzy. However, these corporations were able to achieve their aims and to 
shore up their profits by using intellectual property protection and the threat 

                                                        

6  The proposition is said to call on John Locke’s theory of property which claims that a person deserves to 

own something that he or she has created through productive labour, to which in general terms there could 

be no objection except that within the historical context of capitalism, it is more a principle than a reality 

(Fisher, William W. 1999 ‘the Growth of Intellectual Property: A History of the Ownership of Ideas in the 

United States’ , retrieved 21/09/2005 http://cyber.law.harvard,edu/property99/history.html. 

7 Mark Twain for instance, who was one of the most successful promoters of ‘property talk’ in US copyright 

discourse, combined his interests as author and publisher (Vaidhyanathan  2001). 
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of litigation against competitors. These strategies included gaining control of 
science and technology; finding ways of securing patent ownership from 
inventors (Perelman 2002, p. 20, Noble 1977); arguing successfully to have 
the duration of copyright extended almost in perpetuity8; and effectively 
collapsing the copyright idea-expression dichotomy by claiming ideas could be 
privatised like any other commodity. 

These strategies together with advances in information and communication 
technologies have conspired to undermine the intentions of patent and 
copyright law in favour of the mega corporations which have unlimited funds 
to plead their causes in the law courts of the US. However, because these 
strategies conform to the laws of market exchange it makes it difficult and 
costly to challenge corporate attempts to classify intellectual property as a 
private property right and a right which should be incorporated in the United 
Nations Declaration of Human Rights. If this occurred it would locate 
intellectual property rights as inalienable which under the US Constitution 
takes priority over the rule of law. 

The basis for claiming intellectual property as a private property right can be 
traced to the 14th Amendment of the US Constitution passed in 1866 under 
which it has been successfully argued that corporate charters constitute a 
right not a privilege. It opened the way for corporations to claim the same 
rights as an individual citizen, the effect of which, according to Perelman 
(2002, p. 21), was to diminish substantially the rights of individuals relative 
to the rights of powerful corporations. 

Fast forwarding to the last quarter of the 20th century another signpost on the 
way to intellectual property privatisation is the Bayh-Dole Act of 1980 passed 
in the US under the Reagan Administration. Under its provisions universities 
could be granted the right to patent and exclusively license the intellectual 
property resulting from federal funded research programs (Nelsen 1998, 
Rappert & Webster 1997). The Act cleared the way for them to function as 
corporations on the same footing as other commercial enterprises. The 
development radically alters the traditional culture of universities as places 
where the free exchange of ideas can take place unhampered by competitive 
commercial considerations. 

In a step that, it is claimed, takes intellectual property rights beyond mere 
private property ownership rights is the US Digital Millennium Copyright 
Act of 1988 passed under the Clinton Administration (Gillespie 2004). Its 
provisions anticipate a technological and commercial infrastructure for 
regulating not only copyright but every aspect of the purchase and use of 
cultural goods. Under its provisions holders of intellectual property rights can 
expect that they will be able to establish complete control over how the public 
uses what the holders claim to be their property (Perelman 2002, pp. 196-197, 

                                                        

8  What may be described as the ultimate extension of copyright’s duration occurred when the Sonny Bono 

Copyright Term extension Act came into force in 1998 in which protection was extended from life of the 

author plus fifty years to life of the author plus seventy years, and prospectively added 20 years of 

copyright protection to future works. For works made for hire, the term of protection was extended from 75 

to 95 years, thus allowing major corporations such as Disney an additional 209 years of control over their 

works. (Association of Research Libraries (ARL) 2002).  
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Vaidhyanathan 2001, pp. 28, 159-160, 174-175) The Act incidentally 
contravenes the fair use and private use provisions of US copyright law9. 

It is possible that these provisions will acquire international standing 
through the protocols of the Berne Convention, but it is the appearance 
centre stage of intellectual property rights as a major condition in any trade 
agreement which for Drahos (1998, p. 8), constitutes a major shift in the 
regulation of trade in intellectual property. 

The Berne convention for copyright and its companion, the Paris Convention 
for patents signed in 1886 and 1883 respectively10 were the result of 
international agreement, with the exception of the US. They were the 
culmination of efforts of nations to arrive at uniform international patent and 
copyright agreements in order to protect the work of authors and inventors 
from unfair overseas competition.  

Protection is now being sought in relation to World Trade Organisation 
(WTO) agreements. 

In the post World War II period as a means of improving their social and 
economic conditions developing countries were pressing for greater access to 
copyright materials and to technologies that were being locked up by the 
corporate owners of patents. For their part the corporations, for example US 
motion picture and pharmaceutical industries, were interested only in 
protecting their global investments held mostly in intellectual property 
assets. Because they wanted to locate production anywhere in the world 
pharmaceutical corporations particularly were anxious to ensure that they 
could command international intellectual property protection. 

 It was in this context and in the context of the difficulty of controlling and 
regulating the use of the internet in an increasingly globalised capitalist 
economy that the idea surfaced among some of the chief executive officers of 
transnational corporations with an interest in protecting their global 
activities, of integrating US intellectual property standards into multilateral 
trade agreements conducted under the offices of the World Trade 
Organization (WTO). In this circumstance infringements which were costly 
and almost impossible to prosecute particularly with regard to the internet 
could then become subject to trade sanctions as an enforcement mechanism. 
The means of monitoring a country’s conformity to the intellectual property 
standards already existed under Section 301 of the 1984 Amendment of the 

                                                        

9  Under these provisions the courts have generally ruled that consumers are permitted to make copies of 

compact disks and other recording devices for private use (Vaidhyanathan 2001, pp. 27-28). 

10 The aims of these conventions provided the basis for the mutual recognition of patents and copyright 

between sovereign nations and to promote the development of international norms in patent and copyright 

protection. European nations sought to establish a mutually satisfactory copyright law to replace the need 

for separation registration in every country. Subsequent revisions of copyright included extending the 

duration of copyright, expanding the scope of copyright law to include newer technologies, and the 

recognition of the moral rights of authors and artists by giving them the right to object to modifications or 

to the destruction of a work in a manner that might prejudice or decrease the artists’ reputations. 

(Association of Research Libraries (ARL) 2002, Vaidhyanathan 2001, pp. 50ff, 160). 
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US Trade Act of 1974. Under its provisions  the US Trade Representative 
could be charged with the responsibility of identifying a problem country, 
assess the level of its abuse of US intellectual property interests, and if 
negotiations failed, bringing that country into line under the threat of trade 
sanctions. 

The idea that intellectual property rights should be at the forefront of trade 
negotiations, written into any multilateral agreement and should be subject 
to trade sanctions for non conformity became embodied in the Trade-Related 
Aspects of Intellectual Property Rights Agreement (TRIPS).11 Since it was  
integral to the WTO Agreements supplemented by what could be an 
oppressive monitoring system TRIPS became binding on any country wanting 
to become or remain a member of the multilateral trading regime. 

However, according to Drahos (1998, p. 10), the TRIPS is part of a much 
deeper tendency towards a global market regime regulated by the norms of 
capitalist-style contract and property. Linked to this tendency is the attempt 
in order to free business from the restrictions found in bilateral treaties, to 
have a multilateral agreement on investment drafted to include every kind of 
asset including intellectual property. 

The ultimate nirvana of these tendencies is to have intellectual property 
rights universally recognised as a fundamental human right which would 
tend to set intellectual property rights in concrete, as it were, and place them 
possibly beyond the reach of the rule of law. US proponents of this ideological 
perspective, such as Alchian12, tend to universalise private property in its 
capitalist form under the rubric of property rights in general. Property rights, 
they argue, are in essence human rights and therefore inalienable and take 
precedence over legally assigned rights. It is an argument which is being 
exploited effectively to justify the privatisation of intellectual property. 

However, there are complex problems and tensions associated with these 
aspirations, which include the pitting of intellectual property rights against 
the right to maintain a level of wellbeing through access, for instance, to life-
saving drugs; the problem in which the institution of intellectual property has 
become global without an understanding of the role it is to play in the public 
arena; and the difficulties associated with attempting to universalise what is 
essentially a historical and therefore changing phenomena.13 

Conclusion 

The principle aims of this all too brief excursion into the historical 
circumstances which have and are currently contributing to the trend 
towards the privatisation of intellectual property have been, first, to alert 

                                                        

11  For a very useful and concise overview of TRIPS see Rikowski (2005, p. 187ff). 

12  Alchian, Armen A. n.d. ‘Property Rights’, in the Concise Encyclopaedia of Economics, The Library of 

Economics and Liberty. Retrieved 7/01/ 2005 from http://www.econlib.org/library/Enc/PropertyRights.html. 

13  For a very useful discussion of these issues from a legal perspectives see Drahos (1998, p. 13ff). 
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educators and education researchers of the implications of the trend not only 
for education and for the work of education professionals but also for the 
wider society; and secondly to demonstrate that what we are witnessing in 
relation to the intellectual property privatisation is an outcome of 
capitalism’s contradictions derived from the conflict between the imperative 
to accumulation and expand capital for its own sake and the imperative of 
social wellbeing and development. 

The outcome of the trend towards the privatisation of intellectual property, 
however, is not a foregoing conclusion. There are several issues brewing. 
Some commentators have compared the monopolisation of intellectual 
property by powerful online publishing corporations with a return to 
feudalism and the enclosure of the Commons. The exploitation of information 
and knowledge workers can be recognised as a cause for growing conflict as 
corporate and industrial productivity and efficiency regimes are introduced 
into their workplaces. 

Furthermore, there have already been protests in the US among scientists 
where exorbitant licensing fees have reduced libraries’ funding ability to 
provide for their research needs. And finally, there are problems for capital 
because monopolisation, as was recognised early on in capitalism’s evolution, 
tends to stifle not only human creativity and ingenuity but also the 
entrepreneurial spirit. 

The next stage of the research project on intellectual property and the work of 
information professionals is to investigate the dynamics of capitalism in order 
to find an explanation for the intellectual privatisation phenomenon.  
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