
INTRODUCTION 

"Ideally, in a democratic society, governments seek to mediate 
conflicting opinions and pressures in order to produce [legislation] for 
the common good." 

(Kennedy,1995:72) 

  

The focus of this paper is to examine the need for change to the current legislation 
underpinning education in the ACT. It will address the major issues mooted for change, and 
will seek to identify those who will benefit from revised legislation. These considerations are 
very significant because for change to bring about improvement, it needs to have the 
support of all those affected by it. Any initiation of change for the "common good" should 
receive a clear mandate. 

Interest in this study was initially sparked by editorial comment in the Canberra Times : The 
headline read "School System: if it ain't broke......". The author went on to suggest that 
while old, the current legislation had served us well and any new legislation "should preserve 
all we value about the ACT school system." (Canberra Times, 30.7.99:8) In addition 
anecdotal evidence suggests some teachers in the ACT are unaware that legislation 
governing education exists and many are unaware of the details of the legislation. 

The governments' articulated reasons for undertaking a review of education legislation in the 
ACT are to be found in the terms of reference for the school legislative review (SLR). The 
process of the review included the establishment of a School Legislative Review Committee 
who reviewed current legislation and provided advice to Government on the need for 
change. The scope of the committee's task included the development and dissemination of a 
discussion paper on the key issues to be considered in the review and to take into account 
the impact of other relevant ACT and Commonwealth legislation and agreements, including 
competition and regulatory review policies. 

THE ISSUES 

The issue that interested me concerned the time and money that was to be expended in 
reviewing the education legislation and the ensuing recommendations to government. 

As a classroom teacher, it was my hope that the beneficiaries of any possible change might 
include the consumers of education (the children) and possibly the 'coal face' suppliers (the 
teachers). I was interested to see if those undertaking the review held similar views and, if 
so, how they intended to ensure a positive outcome. 

The stated reason for the review was outlined in the discussion paper written and 
disseminated by the review committee. It reads "The review arises because [current] Acts 
are dated or have been overtaken by self-government."(SLR Discussion Paper, 1999:2). 
This simplistic reason for change, while initially compelling, was dwarfed by the complex 
issues raised in the discussion paper. If current legislation has served us well, and only 
requires 'fine-tuning' to reflect the current ACT Government structure, why were so many 
diverse issues canvassed for discussion for possible inclusion in legislation? 

It seems a more detailed explanation as to the need for legislative change to education 
ought to be sought. 



To achieve this multiple forms of descriptive data were gathered. 

The key documents reviewed include: the School Legislation Review Discussion Paper 
1999, the School Legislative Review Terms of Reference 1999, theACT Schools Authority 
Act 1976, the ACT Education Act 1937, the United Nations Convention on the Rights of the 
Child 1998, and the Adelaide Declaration on National Goals for Schooling in the Twenty-first 
Century 1999. In addition a literature review on changing educational legislation was 
undertaken . 

The eleven members of the SLR Committee were asked to participate in an interview to 
canvas their views on the need for change to the legislation, likely improvements to 
education achieved through legislative reform and likely beneficiaries from legislative reform 
(see appendix 1 questionnaire). 

Seven members elected to participate. Two members said it would be inappropriate to 
respond and two members asked a colleague from their organisation to respond on their 
behalf. Only one colleague responded. 

In addition, observations were made at three public and one special interest group meeting 
held to discuss the issues raised for legislative review. Transcripts of the meetings were 
made available. 

THE REPORT 
 
________________________________________________________________ 

There are two main pieces of legislation underpinning education in the ACT. The first is 
the ACT Education Act 1937. This Act applies to government and non- government schools 
and covers such things as compulsory attendance, the employment of children under school 
leaving age, the registration of non-government schools, the transportation of children to 
school and the conditions under which children may be exempted from attendance at 
school. The Act incorporates the NSW Public Instruction Act 1880 and the NSW Free 
Education Act 1906. Although repealed in NSW, these Acts are read in conjunction with the 
ACT Acts and ensure teaching in government schools is non-sectarian and that education in 
government schools is free. These Acts are considered by the current government to be 
'past their used by date' and therefore in need of reform. 

The ACT Schools Authority Act 1976 deals with government schools only. It established an 
Authority to oversee government schools and pre-schools in their day-to-day administration, 
financial management and governance. The move to self-government in 1989 saw the 
establishment of a Minister for Education with a department. This 'overtaking' of the 
Authority is seen as a significant reason to reform current legislation. 

While these issues are not new, the current liberal government has initiated the review at a 
time when most state legislatures are taking stock of legislation to ensure they are not in 
conflict with national competition policy and the amended Trade Practices Act 1974. Indeed, 
the Labor opposition spokesperson on education commented that the Labor Party had 
reform of education legislation as part of its platform at the last territory election (interview 
with Wayne Berry Opposition spokesperson on Education 23.9.99). 

Nowhere in the discussion paper, nor at the public or special interest group meetings was 
mention made of the possible conflict between current education legislation and the Trade 
Practices Act. The view that legislation was old and self-government had superseded 
legislation was accepted as the reason for the review. 



It was only in the terms of reference of the SLR which stated "the Department... will obtain 
advice about the territory's obligations pursuant to the Competitions Principles Agreement" 
that there was a hint given of another underlying need for change to legislation. 

This advice has now been tabled and concludes "that there is no reason in principle why 
each aspect of education should be excluded from any application of Competition Policy." 
(Best,1999: 16) 

In posing the question concerning the reasons for the need to change education legislation, 
most committee members initially toed the government line, that the legislation was old and 
in need of reform. Others said they hadn't really thought about it and others felt that no 
matter what the reason, they were being given an opportunity to recommend changes that 
were, in their eyes, long over due (see appendix 2, table 1). 

From these interviews an impression was gleaned that the reasons for legislative change 
are of little significance to the committee. What became apparent is the significance of the 
issues canvassed for discussion in the SLR paper. This paper was written by the education 
department's SLR secretariat who are also responsible under the terms of reference, for 
advising the committee about the Territory's obligations pursuant to the Competitions 
Principles Agreement. The SLR discussion paper's format and content was changed in 
several drafts and the final document did not receive unanimous endorsement from the 
committee. Given the possible significance of the unintended consequences of the 
reformed Trade Practices Act on education systems it would seem necessary to grasp the 
fundamentals of this issue. 

Since 21 July 1996, the anti-competitive behaviour provisions contained in Part IV of the 
Trade Practices Act (TPA) have applied to the Crown in the right of a State or Territory 
insofar "as the Crown carries on a Business." (Best, 1998:1) Most school boards in Australia 
are incorporated bodies and therefore may attract liability under the TPA. Public schools 
may argue that they are not trading corporations as they do not carry on business with a 
view to earning revenue. However, the increasingly commercial orientation of school 
operations makes it difficult to deny that they are not operating like businesses (Verma, 
1998:3). 

Examples of how schools could be in breach of the TPA are abundant. Some include a 
school which makes claims about the quality of their service, the expertise of their staff, the 
superiority of their courses or the features of their campus if this misleads or deceives the 
general public including existing or prospective students (Verma,1998:5). It is also possible 
that pupils who are victims of incompetent and careless teaching may be able to prove that 
the school has breached the implied term of the contract by not providing professional 
service with due care, skill and diligence (Verma, 1998:6). Whether the commercialisation of 
education is appropriate is not within the scope of this study, however it is a reality and 
school boards, principals, teachers and education policy makers should be aware of the 
likely impact of the TPA particularly when drafting new education legislation. 

Having established that there is another important reason for amending education 
legislation; it is important to focus on the major issues raised for legislative review. 

The review divides the issues for discussion into four areas. The first area covers the 
general issue of values and principles. Current legislation does not make reference to the 
general principles concerning the rights of children to an education. With the Federal 
Government being a signatory to the United Nations Convention on the Rights of the Child, 
state and territory governments are obliged to accommodate the tenant of the convention in 
relevant legislation (UN Convention of the Rights of the Child,1998:6). The ACT Education 



Minister is also a signatory to the National Goals for Schooling in the Twenty-first Century, 
this commits the ACT education system to act in a collaborative manner to achieve the 
stated national goals (The Adelaide Declaration on National Goals for Schooling in the 
Twenty-first Century,1999). 

Interviews with the committee about the need for values and principles to be included in 
legislation to ensure the ACT meets its national and international obligations were not 
directly addressed. However, three committee members put forward the view that a 
preamble to enshrine certain principles, particularly those surrounding the rights of the child 
should be included in new legislation. Another member said that while all committee 
members thought the idea of general principles would be nice, there was little agreement 
among committee members as to what those principles should be. Undoubtedly, if the 
education department is advancing the notion of including principles or goals in legislation it 
is likely to be for their own gain (Steffy & English, 1995:42). 

The next key issue raised in the discussion paper relates to the governance of public 
schools. It focused on devolution of responsibilities to schools and the constitution of school 
boards. These issues target the conflict between provision of public sector services and the 
commercialisation of education (Donovan,1995:5). Through devolving responsibility and 
incorporating boards, schools will become businesses subject to market forces and market 
rules. 

Two committee members commented that school boards did not want added 
responsibilities, another said that the notion of government involvement in education needed 
to be emphasised in legislation. Three members stressed that parents and the community 
should continue to have their involvement maintained and that their influence in schools had 
been eroded since self- government. It would seem the national and international trend to 
devolve governments of the responsibility for providing public education is to continue in the 
ACT albeit without the support of the majority of the committee or the public (Public meeting 
Workshop notes, 1999:16). 

The significant non-government school issue raised for discussion centres on school 
registration. In the current Act, section 23.3 outlines the requirements for registration and 
allows the Minister to appoint a panel to undertake the responsibility of certifying registration 
requirements. Mooted for discussion is an option for non-government schools to become 
self-regulatory. Committee members were divided on this issue. Parent and government 
group representatives felt self-regulation was inappropriate, while non-government school 
group representatives supported the deregulation of school registration. This division of 
opinion relates to the debate over centralisation verses decentralisation. Steffy and English 
in a study of the effects of legislative reform in Chicago and Kentucky, found that 
"decentralisation requires centralisation of power to carry it out" (Steffy & English,1995:40). 
Centralisation of power in the department of education to oversee the devolution of 
accountability of schools is likely to be propelled by the ACT Government's desire to reform 
public sector management rather than any concern they may have for quality education 
(Angus,1995:8). 

The issues of employment of teachers and the establishment of teacher registration were 
additional areas for discussion. These issues were not raised for comment by the committee 
members and aroused limited interest at the public meetings. Despite the limited interest in 
them, they are significant in terms of possible motives for changing legislation. Like school 
corporatisation, teacher employment and registration issues can be linked to the push to 
'businessefy' education. Courts have yet to convict a teacher for "failing to educate a student 
to a certain standard, irrespective of the willingness or aptitude of a student to learn" (Purvis-
Smith,1998:3). The day may come when they are tempted to do so, especially if general 



principles of standards are stated in legislation and teachers are subject to fair trading 
practice laws. These issues again reflect the pervasive impact that the Trade Practices 
Act could have on education. 

The final area for discussion in the SLR paper centered upon ACT government funding. No 
committee member suggested the new legislation would see an increase in funding for 
education for either government or non-government schools. One member strongly 
emphasised the current inequality of funding but did not think legislation was the right place 
to address the issue. Funding is addressed in current legislation to the extent that education 
is freely provided. TheFree Education Act 1906 presents the 'quaint' notion that education is 
a right for all and the United Nations Convention promotes universal free primary school 
education. Many organisations including the Human Rights and Equal Employment 
Opportunity Commission, the Catholic Commission for Justice and the NSW Federation of 
Parents and Citizens Association have all submitted evidence to the Commonwealth in 
support of free education (United Nations Convention on the Rights of the Child, 1998:302). 
If government responsibility to pay for an education system is reduced or removed from 
legislation, school provision of the 'free' service will further diminish. 

What improvements can therefore be expected as a result of legislative reform? The answer 
to this of course depends on the final changes made to legislation. The question sparked 
lively responses from committee members. 

(see appendix 3, table 2) One committee member suggested there would only be 
improvement to the legislation underpinning education not to the teaching and learning 
process. This view is to some extent supported by two committee members who did not 
expect much change and hence minimal improvement. Several commented that the detail 
should be kept out of legislation, that legislation should be kept simple. Another member 
suggested changes would improve individual freedoms and if there were greater inclusivity 
in legislation, education would improve. This wide range of views from the committee 
reinforced the idea that there are many paradigms being used to describe legislation and 
practice (Hall,1995:101). The committee members appeared to be communicating in 
different paradigms with some seeing the benefits of legislative reform as a chance to 
implement innovations, for others the reality is simply an opportunity to try to reel back 
government power without losing financial support. 

If change is to occur in legislation there should be some benefit to society. The 'common 
good' should be enhanced. Who will gain from the reforms is difficult to predict given that the 
changes are in an embryotic state. The committee had mixed ideas about the likely 
beneficiaries of change. Four members would ideally like to see students benefit. Practically, 
one member thought the government would gain from the devolution of their responsibilities; 
and, another suggested the decision-makers and administrators would gain greater flexibility 
and clarity, thus allowing for an improved service for all. One member felt that in reality no-
one would be better off and another could not say. (see appendix 4, table 3). 

Fullan has said that all change contains ambivalence and dilemmas because "when we set 
off on a journey to achieve significant change, we do not know in advance all the details of 
how to get there, or even what it is going to be like when we arrive." (Fullan, 1991:345) For 
the committee members of the SLR the journey to change legislation has just begun. 
Improvement will be found in the combination of insights and input of the differently placed 
individuals in the group. 

  

  



CONCLUSION 

________________________________________________________________ 

This study was undertaken during the consultative phase of the legislative review process. 
As a conclusion I offered some advice to the committee in their quest to initiate legislative 
change of the education system. The Legislative Assembly is legally responsible for 
ensuring compliance with legislation, but there are limits to what can be achieved through 
regulation (Fullan,1991:283). If the government attempts to continue to devolve its 
responsibilities until it is only left with a regulatory role, it will become preoccupied with 
surveillance and administrative compliance measures. The department will not be in a 
position to assist in future educational development. The new legislation should enhance 
the governments' capacity to assist schools in implementing change. 

The relationship between the department and the schools needs to be clear and 
unambiguous. The lofty and ambitious reforms that have filtered down from the Federal and 
State Governments in the last decade, have, by and large, not achieved their purpose. 
These reform are often seen as unconnected and uncoordinated. Teachers desire more 
clarification and more assistance in implementing change. Governments have not been in a 
position to provide this type of support. New legislation should allow for closer links 
between the department and the schools. 

While it is unlikely that education will ever again be 'free', the Government should take this 
legislative opportunity to uphold the value of a diverse education system and the virtue of 
public education. Competition policy should not be allowed to compromise or dominate 
education legislation. It is in the national interest that the decreasing educational resources 
are shared. The free market can achieve allocative efficiency but not equity. The new 
legislation should mitigate the effects of other legislation to ensure the 'common 
good' of all is upheld. 

As a postscript I was delighted that the intent of these suggestions had been included in the 
committee's report to government and that there was an acknowledgement that "Legislation 
does not (and cannot) directly influence many of the day-to-day engagements that are called 
learning and teaching, or student management, or community involvement.." (School 
Legislation in the ACT,2000:11) 
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APPENDIX 1 

_______________________________________________________ 

  

Question1 

  

1. Why does the current legislation need to change? 

  

  

  

  

  

  

  

  

  

  

  

2. What aspects of education will be improved as a result of legislative reform? 

  

  

  

  

  

  

  

  



3. Who do you envisage will benefit from the change to legislation? 

  

  

  



APPENDIX 2 

TABLE 1 Reasons for reforming legislation 

SLR Committee responses 

  

  

The legislation is old and part of NSW 
legislation that has been repealed. It does not 
reflect the current system and it's growing 
needs. We are currently working outside the 
legislation. 

The Schools Authority Act is old. Change 
is possibly driven by competition policy. 
The SLR committee is divided between 
those who don't want much change and 
those who want dramatic change. 

The previous legislation was in place before 
self-government and the structure has to 
change to reflect the reality of how we are 
currently operating. 

The Government decided it needed to 
change. Critical elements of the Schools 
Authority Act are out of date. Some C19th 
& C20th issues are anachronistic. 

The need for change is stated in the 
discussion paper. It is old. It is a government 
decision. 

There was a view among the bureaucracy 
that the Act hadn't seen change for some 
time. Expectations around the table are 
different. 



I hadn't really given it any thought. The Act 
does not need to change. We were told the 
Education Act needed to change. Possibly so 
the Government can load off their 
responsibility. Maybe because we are in 
breach of the UN Declaration on the Rights of 
the Child or maybe because of competition 
policy. 

  

* The legislation is dated and since self -
government it is out modeled. 

  

* response from a colleague of a member of the SLR Committee. 

  



APPENDIX 3 

TABLE 2 Aspects of education to be improved as a result 
of legislative reform 

SLR Committee responses 

  

  

Hopefully, parent & community involvement 
can be increased or at least maintained as it 
was in the Schools Authority Act. Student 
welfare should be included with a clear duty 
of care outlined. 

  

The Education System should be given the 
scope to grow and change. Education 
should be forward looking and flexible. 
Preschools would improve if included in 
legislation. 

There will be an improvement to the 
legislation underpinning education not to 
education itself. 

Not much will improve or change. A lot of 
detail should be kept out of legislation. 
Rules on truancy need to change. 
Legislation needs to stand the test of time. 

  

If the provisions for community involvement 
particularly parents are strengthened in 
legislation there will be improvement. 
Particularly the involvement of parents at the 
school level. 

The notion of maintenance of Government 
involvement needs to be maintained. There 
should be a partnership in governance. 
Education will improve if there is a preamble 
to enshrine certain principles. The rights of 
the child should be included. 

  

If equity is truly dealt with, particularly for 
special needs children, there will be 
improvement. Also if we have set standards 
across the ACT there would be 
improvement, and a duty of care is 
important. 

  

* Education will be improved if respect for 
individual freedoms are enhanced. If 
diversity is valued education will improve. 
Improved quality assurance process and a 
system that self regulates would be good. 

  

* response from a colleague of a member of the SLR Committee 

  



APPENDIX 4 

TABLE 3 Beneficiaries of legislative reform 

SLR Committee responses 

  

  

In reality no-one will benefit. Ideally students 
and parents should. I don't want the 
department to benefit. 

  

Parents and children will benefit. 

Hopefully the students will benefit, if they 
don't there's no point in change. 

  

I can't say until the report is written. 

If access and equity principles are enshrined 
in legislation we will have a more productive 
society. 

  

Access to a broad curriculum will benefit all. 
The more you can tie government down to 
providing financial support, the more 
benefits there will be. 

  

Ideally students should benefit from change. 
Practically the government will benefit 
through devolution of their responsibilities. 

  

* Decision-makers and administrators will 
benefit. If they are given greater flexibility 
and clarity there will be a better service. 

* response from a colleague of a member of the SLR Committee 

  


